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WALLACE R. BAKER*

Legal Problems of United States

Exporters Selling in France
Introduction
In these troubled times of inflation and dollar weakness, there is new
urgency in expanding exports as United States companies are not performing
as well as many of their foreign competitors. In 1971, exports of non-United
States companies exceeded exports of United States companies for the first
time since World War II, and in 1976 United States imports began to exceed
exports of manufactured goods from the United States.
There are several reasons for this relatively poor performance aside from
the recovery of the industrial nations destroyed or weakened by World War II
and the increasing competition from their businesses. The promotion of exports by United States companies often receives less effort and attention
because they amount to a smaller percentage of total sales than is the case
with foreign competitors where exports often are a large and essential part of
their business. In many cases, foreign governments provide more encouragement and help for their national corporations, particularly in terms of financing and insurance, and significant numbers of government-owned enterprises
provide strong competition as well. In addition, United States legislationsuch as the antiboycott rules and the Foreign Corrupt Practices Act'-and
the failure to provide incentives for Americans to live overseas have hampered the performance of our companies.
The purpose of this article is to suggest solutions to a number of legal
problems faced by United States exporters selling in France.
Generally, the first step in selling in France is the appointment of a distributor, agent or other intermediary. An explanation of the various types of
intermediaries an American company may choose will be given. This will

*Mr. Baker is admitted to practice in Illinois and is currently practicing as CounseiJuridique
inFrance.
'Pub L. No. 95-213, 91 Stat. 1494 (1977).
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be followed by an examination of some major problem areas United States
exporters encounter in distributing products in France, such as precautions to
insure that the intermediary or the customer pays, product liability, termination of a distributor or agency contract, and legal problems relating to exclusive contracts. Finally, a case history drawn from experience in cancelling
French distributor contracts will be discussed.
I. Types of Intermediaries
The choice of intermediary has consequences for customs valuation of
imported products, price control legislation, turnover taxes, the necessity of
using the French language in sales documents, the application of special rules
relating to consumers, and indemnities due in case of termination.
A. Employee
Although it is not appropriate to refer to an employee as an intermediary,
some companies hire employees rather than an independent agent or distributor to help distribute products in France. The distinction between an employee and an independent distributor or agent turns on the amount of subordination and control rather than the characterization made in the contract. 2
If there is a high degree of supervision and control, such as establishing work
hours of a distributor, agent or other intermediary, the courts may hold that
there is an employer/employee relationship, with the consequence that
French social security obligations and labor law will apply to the principal
despite the fact the contract is labelled a distributorship or agency agreement.
Service station operators selling gasoline under distributorship agreements
with oil companies which also lease and contract for the operation of the
premises they own (location-girance) are considered under article L-78 1-1 of
the Labor Law to be employees and subject to social security.' The same
result occurs when there is too much control, authority, and dependence
under an agency, distributor or franchise agreement. 4 An important element
in measuring the amount of dependence is whether the intermediary's resale
prices are in fact determined by the seller.'
'Social Security Code art. L-241. Alfa Metalgraft Corporation v. Dame Deliere, Judgment of
June 21, 1978, Cour de Cassation, [1978] Bulletin des arr~ts de la Cour de Cassation [Bull. Civ.l
V 369 (Demonstration of products in the home); Soc. Immobili~re Robert v. Herring, Judgment
of July 18, 1963, Cass. Civ. Soc., 119631 Bull. Civ. IV 513 (real estate activities).
'Code de Travail [C. Trav.] art. L-781-1 (Fr).

'Societe'ELF Distribution v. Le Bailler, Judgment of January 13, 1972, Cass. Civ. Soc. 11972]
Bull. Civ. V 25 (gasoline station). Prenatal v. Caisse Primaire S&urite" Sociale du NordFinistere, Judgment of June23, 1966, Cass. ch. Riun. [19661 Civ., No. 3at 2 (exclusive representation of product line). SociteManufacture des Pneumatiques Michelin v. URSSAF de ['Allier,
Judgment of March I, 1973, Cass. Civ. Soc., [19731 Juris-Classeur Periodique [J.C.P.I, Commerce et Industrie, No. 22, [1975] J.C.P., Etudes et Commentaires, No. 11754 at 281 (tire
supplier).
'Natalys v. Dames Douville, Sansault, Judgment of July 7 and 8, 1977 Cass. Civ. Soc., [1977]
Bull. Civ. V 382 (arrats No. I and 2), cited in Jean Clement, De quelques problemes poses par le
franchisage aux redacieurs de contrats. Gazette du Palais [Gaz. Pal.], Doctrine, Recueil Bimestriel, Nov. 15, 1977, 97e annee, No. 6 at 543 (exclusive sales franchise).
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B. VRP
One should also be aware that in the case of salesmen who take orders and
are considered VRPs, termination payments are provided under French labor
6
law for the purpose of indemnifying them for the clientele they attracted.
Such indemnities can be substantial-several years' commissions in the event
of long years of service. Therefore, before hiring a salesman it is prudent to
become familiar with the special protective provisions found in article L-7517
9 of the French Labor Law.
C. Sales Subsidiary
United States companies often form their own subsidiary to act as an intermediary between the manufacturing plant and the customer. This form of
distribution allows closer control, probably results in more extensive market
penetration, and avoids a pattern one often sees with distributors and agents.
(They pick off the easy sales but do not expend sufficient money and effort
developing the market, perhaps because they do not know how long they will
be retained as agent or distributor.)
D. Broker or Courtier
Under French law, a broker or courtier is an intermediary who may have
more than one principal and often has an independent special professional
status organized by law, such as insurance or wine brokers. In theory, the
feature distinguishing a broker from an ordinary agent is that the broker's
role is limited to bringing the buyer and seller together for which he receives a
commission, but he usually does not represent one or the other over a period
of time as would an agent.
E. Agent or Mandataire d'Intrt Commun
An agent or mandataire d'intr0t commun is an intermediary who acts in
the name of his principal, and may have authority to sign contracts of sale for
his principal. Obviously, the granting of authority to sign contracts on behalf
of the principal opens up an area of risk for the latter.
F. Agents Commerciaux
Certain agents, denominated agents commerciaux, have special protection
under the law and therefore constitute a category of agents meriting particular attention.

'Soci& Hugonet v. Lecat, Cour de Cassation (Ch. soc.), Judgment of May 19, 1979, Cass.
Civ. Soc., [19691 Bull. Civ. V 279.
'Code de Travail [C. Trav.] Art. L-751-9 (Fr).
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G. Commission Agent or Commissionnaire
A commission agent or commissionnaireis an agent, who while acting in
his own name, sells the goods of his principal as if they were his own (the
agent's) property.
H. Distributoror Concessionnaire
A distributor who acts in his own name, purchases goods and assumes the
risk of not being able to resell them is, at least in theory, a more independent
type of intermediary. It is also possible to have the same intermediary act as
both an agent and distributor based on quantities or types of products sold.

I. Franchise
Somewhat similar to a distributorship is a franchise where the franchisee,
in return for an initial payment and/or a percentage of sales, receives a right
to the business methods of the franchisor and the right to purchase his products. He may be more dependent than the usual distributor. If the franchisor
becomes involved with supervising and directing the business of the franchisee, and the latter goes into bankruptcy, the franchisor may be held liable for
the debts of the franchisee.'
II. Major Problems of Exporters
We will now turn to four major problems which face United States companies exporting to France.
A. Payment Problems
Contracts with a French customer or distributor should be carefully drawn
to assure the seller of maximum protection in case the purchaser becomes
insolvent. If no special precautions are taken and the purchaser falls into
bankruptcy, the United States exporter will be treated like all the rest of the
creditors and will only recover a pro-rata share of the net assets. In most cases
this means that after several years of delay, little if any of the sales price of the
products sold will be recovered.
It should be noted that even though a seller registers an equipment chattel
mortgage,' if the purchaser becomes bankrupt the seller may not receive
payment unless there are sufficient assets available after payment of employee salary claims (superprivilege). A recent case, however, has allowed a
chattel mortgagor to prevail over all creditors by securing a court order giving
him possession of the equipment according to Article 2078 of the Civil Code.

'Pajot v. Avenel, Judgment of May 23, 1978, Cour d'appel, Rouen, B.R.D.A., No. 12
(June 20, 1978).
'Law of Jan. 18, 1951 (Fr).
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Salary claims are only preceded by the claim of a creditor who has possession
(pledge) of the security or benefits from a special law providing for fictive
possession (automobile financing".)
In an agency agreement, the risk of nonpayment usually lies with the customer and not with the intermediary. In this respect agency contracts diversify the credit risks since sales are to a number of customers, not to one
distributor. However, the problem of placing the burden of importing on the
customer often makes an agency contract less attractive from a commercial
point of view unless the agent is able to take charge of all import problems as
in the case of a commission agent.
1. CHATTEL MORTGAGE (NANTISSEMENT)

In accordance with the Law of January 18, 1951, a seller may register a
chattel mortgage on the equipment sold whether it is used by the purchaser in
its business or obtained for resale.' In order to establish this special security
interest, the mortgage contract must be signed within two months after delivery of the equipment and it must be registered within fifteen days from the
date of signature.

2.

UNILATERAL CANCELLATION

It is generally possible in a sales or distribution contract to provide that the
seller may cancel if the purchaser fails to pay. Unless this is specifically stated
in the contract, the unpaid seller cannot unilaterally decide to cancel, but is
required by French law to secure a court decision cancelling the contract. It
has been held that prior to cancellation by a court judgment, a manufacturer
faced with a defaulting distributor may refuse to execute its contractual obligations (l'exception non adimpleti contractus) and may sell directly into the
territory, but has no legal right to appoint a new distributor.' 2 On the other
hand, upon cancellation based upon an explicit clause, the unpaid seller has
the right to repossess the products or equipment sold, provided they are in
possession of the purchaser. If the product has been resold to a bona fide

'Prioton v. Banque Nationale de Paris, Judgment of March 21, 1975, Cour d'appel, Montpellier, [19751, J.C.P. Commerce et industrie No. 18356, Jurisprudence 1976, note Revel. Union
Francaise de Banque v. Sieur Prioton et autres, Judgment of Feb. 12, 1979, Cass. Com Revue
de Jurisprudence Commerciale (no. 891 at 298 (Sept. 1979). See article 83, subparagraph 3 of
the Law of July 13, 1967, relating to priority of pledges. See article L143-10 of the Labor Code

for "super priviliges" of salary claims by employees. A mortgage on the going business (nantissement sur fonds de commerce) however, does not have priority either over salary or tax
claims. See Martin v. Soci6t6 Essence Distribution, October 26, 1971, Cour de Cassation (Ch.
Com.), Recueil Dalloz Sirey [1972], p. 61.
'Soci&6 Albi v. Epoux Carrelet du Loisy d'Argelot, Judgment of March 15, 1971,.Cass. Civ.

Comm. Fin. [1971] Bull. Civ. IV 72.
2
Code Civil [C. Civ.] art. 1184(3) (Fr.). Socit6 Coronet France S.A.V. Soci&6 Marseille
Marine S.A.R.L. et autres, Cour de Cassation, January 15, 1973, Cass. Civ. Com. Fin. Judg-

ment of 119731 Bull. Civ. IV 18. [1973] D.S. Jur, Cahier Jurisprudence p 473. See also Uniform
Law of International Sales of Movable Property, Hague Convention of July I, 1964, arts. 30,41,
55.
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third party, recovery of the products or the price is not possible. 3 In the
former case, cancellation is effective against the trustee in bankruptcy, provided notice of cancellation is given prior to the bankruptcy judgment.

3.

TITLE RETENTION

In French law, it is possible to stipulate that the seller remains the owner of
the products sold and delivered until full payment. As a general rule, such a
clause is respected by French courts when it is invoked prior to the date of the
bankruptcy judgment against the trustee in bankruptcy, the purchaser or his
creditors, provided the goods are still in the possession of the purchaser.'
Such a clause is of no effect vis h vis bona fide third parties who have purchased the products from the original purchaser. Where the title retention
provision appears to a court to be a sham, it will be disregarded and title will
be considered to have passed upon delivery.
4.

LEASE CONTRACTS

Lease contracts with an option to purchase the goods can give more protection to the lessor than if he were an unpaid seller, provided the transaction is a
bona fide lease and not an immediate sale disguised as a lease. In addition,
care must be taken not to violate special rules relating to the granting of credit
or leasepurchases." A lease contract coupled with an option to purchase at a
price taking into account lease payments may be subject to special rules limiting such activity to finance companies. Sometimes sellers or financing entities
go so far as to rent special space and have the equipment stored on premises
where they are the lessee to facilitate repossession. Leasing by nonresidents to
French residents, however, can pose too many complications (customs, exchange control and TVA) to be a practical method of doing business.
5.

BANK GUARANTY

When a new distribution contract is being negotiated, the agreement by the
distributor to secure a bank guaranty of payment is the most favorable solution, particularly where the United States manufacturer is providing substantial credit facilities to the distributor.
B. Product Liability
For the United States manufacturer or exporter, the problem of product
liability is a serious one because, under French law, he is responsible for the
damages or injuries caused by a defect in his products even if no negligence is
proven. In certain cases (for example, explosion of a bottle) it is not necessary
'Ramy-Syndic de lasociet6 Fricou-Baudry v. Cooperative Agricole de Cr6ales de l'Adour,
Judgment of Oct. 3, 1978, Cass. Civ. Com. Fin. [1978] Bull. Civ. IV 178.
'Soci& Dr. Friedrich Middlehauve GmbH v. Socidte Chourougnoz Publicite S.A.R.L.,
Judgment of July 7, 1975 Cass. Civ. Com., [1975] Bull. Civ. IV 160.
"Law of July 2, 1966, art. 2 (Fr.).
See also S.A.R.L. Lopale v. S.A. Credit-Bail Haussmann, Judgment of Feb. 7, 1975, Cour
d'appel, Douai; S.A.R.L. Provence Pain v. S.A. Industrielle Francaise de Fours d'alimentation,
Judgment of Mar. 5, 1975, Cour d'appel, Nimes, Gaz. Pal. Jurisprudence, June 4 and 5, 1975.
at 4.
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for a plaintiff to prove a defect but only that the accident was not caused by
reasons unrelated to the product in question (for example, dropping the bottle or force majeure). 'I Nonetheless, many foreign manufacturers try to contract out of liability and place the risk of damage on the purchaser. The
normal rule developed by French courts is that such stipulations are null and
void vis-h-vis the consumer. 7 Nevertheless, a contract manufacturer may be
able to limit its liability when its purchaser designed the product. '8 Manufacturers have escaped liability when the buyer was negligent in ordering a product unsuitable for a certain use, particularly where the purchaser was knowledgeable and in the business. ' I
Although it appears that under French law it is difficult to limit a
manufacturer's liability to the consumer, the September 1976 Directive of the
European Economic Community (EEC) Commission proposes that each
country adopt maximum limits for liability. The Directive provides that ten
years after a product is sold, there is no further liability. Within this period
the total liability is limited to 25 million European Units of Account (about
U.S. $35 million) for all injured persons and a maximum for each individual
in case of damage to personal property of 15,000 European Units of Account
(about U.S. $21,000) and 50,000 European Units of Account (about U.S.
$70,000) for real property. These limits are intended to counterbalance the
no-fault principle adopted in the Directive whereby manufacturer's negligence need not be proven-the user must only demonstrate the product was
"defective." A defective product is defined as one which fails to meet the
consumer's expectation of safety. The existence of product defect is to be
decided on a case by case basis.
The future enactment of this Directive in its present form is uncertain.
1. CONSUMER LEGISLATION

In January 1978, two new French laws' 0 were passed: one relates to consumer credit and the other to the protection and information of the con-

'C. Crv. arts. 1641 1648 (Fr.) as interpreted by case law holds manufacturers and professional sellers liable for all defects whether or not they have actual knowledge of them. Soc.
Laurentis v. Soci~td Poliet et Chausson, Judgment of Oct. 18, 1977, Cass. Civ. 3e, 11977] Bull.
Civ. 11I 262. Ateliers etChantiers de Bretagne v. S.A. L'Union Navale, Judgment of Nov. 27,
1973, Cass. Civ. Com. Fin. [1973] Bull. IV 307.
Union Meuniere du Department du Gard v. Briand, Judgment of Jan. 10, 1965, Cas. Civlere
[19651. Bull. Civ. 1 39, Soci~t6 Schweppes v. La Ruche Picarde, Judgment of Jan. 18, 1978 Cass.
Civ. Ire [1978] Bull. Civ. 1 22. Liability can also arise on the theory of control over an object
"garde d'une chose." C. Civ. art. 1384 (Fr.).
"Ghestin, I'Applicationdes Rigles Specifiques de laVente 6 la Responsabilitddes Fabricants
et Distributeurs de Produits en Droit Francais; Colloque, La ResponsabilitM des Fabricants de
Distributeurs Colloque Ed. Economica 44 (no. 58) Lucas v. S.A.R.L. Acieries de Maromme,
Judgment of April 27, 1971, Cass. Civ. Comm. Fin. [19711 Bull. Civ. IIIII1.
"Socit6 des Etablissements Goett v. les Fonderies de laCoursiere, Judgment of Feb. 18,
1977, Cour d'appel, Paris, [1977] Juris-classeur periodique, J.C.P. II, No. 18675.
"Socitd Auxiliaire d'Entreprise du Sud-Ouest et du Centre v. Etablissements Labenne
Rouhier, Judgment of June 9, 1975 Cass. Civ. Com. Fin. [1975] Gaz. Pal., Jurisprudence 2e
semestre, Sommaires, p. 204 (Quotidien Juridique, Oct. 30, 1975).
2
Law 78-22 of Jan. 10, 1978 (relating to information and protection of consumers in the field
on certain credit transactions) [1978] Journal Official de laRepublique Francaise [J.O.1 299.
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sumer. The latter law provides that a Commission on Abusive Contractual
Provisions will make recommendations, and a decree of the Conseil d'Etat
may declare certain types of provisions in contracts null and void if they deal
with determination of the price, payment, nature of the object sold, delivery,
risks of loss, obligations of seller and guarantees, performance and cancellation, termination, or renewal. When a sales contract has a special provision
relating to warranties, it is required that the manufacturer's liability for defects be mentioned. The law reinforces the protection of the health and security of consumers, and requires sellers to be honest with their purchasers
regarding the products' fitness for use, tests concluded, and precautions to be
taken. With regard to misleading advertising, this law reinforces the law
Royer enacted on December 22, 1973.
Decree No. 78-464 of March 24, 1978,2I declared void provisions in contracts with nonprofessionals and consumers that require their agreement to
contractual terms incorporated by reference but not explicitly reproduced in
the sales contract (article 1), that reduced their rights to damages in case of
defects (article 2), or that give a unilateral right to the manufacturer to modify the characteristics of the product to be delivered (article 3).
The first recommendations were published in the Official Bulletin of
Prices. 22 The commission recommended that arbitration clauses for future
disputes, time limits for filing lawsuits shorter than the usual statute of limitations, certain choice of forum provisions, and others be considered void in
sales to nonprofessionals or consumers.
With regard to guarantees and warranties, the Commission recommended
that the following provisions be considered abusive: Those requiring payment by the consumer for the performance of obligations required by law;
limitations (in time or otherwise) or elimination of the guarantees provided
by law; limitation of liability of the manufacturer or one seller in case of
multiple sellers; limitation of liability of the original seller; a requirement that
repairs only be made by the manufacturer or its authorized representative
where not justified by concern for the safety of the consumer or technical
reasons, or if the authorized repair outlets are not convenient to the consumer; and limitations of foreseeable damages incurred by the consumer
relating to the defective products.
As noted above, these rules apply to purchasers who are nonprofessionals
or consumers. Nonprofessionals have been defined as those who purchase
"for their own needs and not for resale, transformation or for use in the
framework of their profession." 3
These new rules represent a significant and fundamental change in the
traditional French law of contract in order to protect consumers in a mass
Law 78-23 of Jan. 10, 1978 (information and protection of consumers of certain services). [19781
J.0. 301.
2[19781 J.0. 1412 (Fr.).

"Bulletin Officiel du Service des Prix, Feb. 24, 1979, at 41.
"Written Question, National Assembly, 2d session, May 3, 1979, [1979] J.0. 3448 (Fr.).
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production society where they are not in a position to negotiate equitable
contract terms for their numerous purchases. This development reflects recent case law and accentuates the tendency courts have manifested to treat
helpless consumers differently from professionals or knowledgeable purchasers with bargaining power equivalent to that of the seller. 4
2. MISLEADING ADVERTISING
A recent case 5 illustrates the increasingly strict application of the prohibitions against misleading advertising (publicit mensonger ). General Foods
of France launched a product called "Tang." An association of French juice
manufacturers successfully invoked this consumer protection law on the
theory there was damage to the whole association by violation of the rules of
fair competition. The association claimed the advertising implied it was a
reconstituted fruit juice product when in reality it was 86 percent sugar, plus
citric acid, dextrine, vegetable oil, orange or grapefruit oils taken from the
fruit skins, artificial flavors, stabilizer and color.
There was no fruit, juice, or pulp. However, according to the complainants, the illustration in the advertisement showed orange skins arranged in a
spiral form of the fruit on the packaging as if it had just been removed from
the orange used in the drink. The association claimed the implication of the
illustration was that the contents were freshly pressed orange and grapefruit.
The advertising also contained the phrases, "Tastes like pressed orange
juice," and "Tang is first among 'fruit drinks.' " It was also compared to
instant coffee and the term "soluble" was used. The plaintiffs noted that
instant coffee contains coffee but that Tang contained no fruit. The true
composition of the product was written in small print on the back but this was
asserted to be insufficient to correct the misleading impression.
Based on these facts, the Court of Appeals of Versailles found General
Foods of France guilty of misleading advertising and imposed a fine on the
responsible executive. The judgment was upheld on appeal.

3.

LIMITING THE TIME PERIOD FOR
CLAIMS BY PURCHASER

Article 1648 of the Civil Code provides that a claim for product defect must
be made in a "short time." Nonetheless, it is still possible under French law
to agree in advance in the sales contract to limit the time period within which
the purchaser may cancel the sale due to a defect in the product, especially
where the defect should have been "apparent" and the sale is between "pro2

See Petitpierre, Aper~u de Droit Compark sur laResponsabititl des Fabricants et Distributeurs de Biens (Etats-Unis, Allemagne, Suisse). Colloque, La Responsabi[it des Fabricants et

Distributeurs, 119751 Ed. Economica, 264-93.
2
Coen and General Foods France v. Union Nationale des Producteurs de Jus de Fruits,
Judgment of Nov. 24, 1977, Tribunal Correctionnel, Nanterre, affirmed Judgment of May 17,
1978, Cour d'appel Versailles (7eme Ch.), Gaz. Pal., Nov. 18, 1978, 2, Jurisprudence, 539;

Judgment of Mar. 13, 1979, Cass. Crim., Gaz. Pal., September 15 and 16, 1979 at 12.
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fessionals" and not to a consumer. 2 6 In absence of such a contract stipulation, in the event of litigation a French court will determine what a reasonable
time period is with the decision varying according to the circumstances. The
time limitation does not begin to run until the defect in the product has been
discovered. 27 However, if a claim is made by a consumer where the abovementioned consumer protection laws and decrees are applicable, the validity

of such a limitation is questionable.
4.

TECHNICAL INSPECTION

It is desirable to require that the purchaser make a careful inspection or test
of the product at the time of delivery. This can be helpful in avoiding or
minimizing subsequent claims that the product did not conform to specifications or that a defect existed. A defect may become "apparent" during testing, or the test may provide evidence that the defect was caused by reasons
unrelated to the manufacturing process or came into existence after delivery
when the product was not under the control of the seller. 28
5.

SALES TO "PROFESSIONALS"

If the sale is made to a distributor who is technically qualified and deals in
the type of equipment sold, or for other reasons is an expert in the product
line, it is more likely that a court will accept a provision in the contract
limiting the seller's liability, and the consumer protection rules should not
apply. 29

6.

LIMITED LIABILITY OF RESELLER

Some cases have held that if the seller or exporter is not the manufacturer,
his liability is limited to the price of the product, especially where the purchaser is also a professional. 30 For example, an automobile distributor was
held to have no liability for a manufacturing defect in a car.3

2
"Dutilleul-syndic Soci& Dreyfus v. Pabst, Cour d'appel, Lyon, [1976] J.C.P. Semaine Juridique 1976, Ed. Generale, IV., Sommaires, 331.

"Judgment of Feb. 11, 1975, Cour d'appel, Reims, Juris-Classeur Civil, arts. 1641-49 (decision not published). Neugnot v. Etablissements Paul Petit, Judgment of Feb. 18, 1974, Cass.

Civ. Com. Fin., [1974], Bull. Civ. 11.
2
Epoux Rebuffoni v. Acremann, Cour de Cassation, Judgment of May 23, 1977, Cass. Civ.
lere, [19771 Bull. Civ. 1 194. S.N.E.C.M.A. et autres v. S.A. Cie d'Assurance Winthertur,
Judgment of Dec. 5, 1973, Tribunal de Commerce, Paris, [19771 J.C.P. Commerce et Industrie,
Jurisprudence No. 18531.
2

Ghestin, supra note 17 at 45. Malinvaud, Pour ou contre lavaliditddes clauses limitatives de

ta garantie des vices cachds dans lavente, [19751 J.C.P. Commerce et Industrie 11 Etudes at
Conventions, No. 11748 at 265. Judgment of Oct. 8, 1973, Cour de Cassation [1975] J.C.P. 11
No. 17927.
"Pierre Pleven v. Etablissements Hazera, Judgment of Oct. 4, 1974, Tribunal de Commerce,
Mont de Marsan, [1975] Gaz. Pal. at 160 (ler semestre).
"Marty v. Soci&6Opel, Judgment of Feb. 10, 1968, Tribunal degrand, instance, Seine, [1968]
Journal des Agrees 211.
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The new consumer protection rules probably make these cases inapplicable
to consumers. To recover any direct or indirect damages caused to the purchaser by a defect in the product, the manufacturer, who is brought into the
litigation by the distributor if not by the plaintiff, is liable for all damages
arising from a manufacturing defect since it is considered his business to
insure there are no defects in the products. In this respect he is treated more
severely-like a seller in bad faith who sells with knowledge of the defect."
7. INSURANCE
A foreign manufacturer may require that the purchaser of equipment or
the distributor take out insurance to cover his liability. If the manufacturer
relies on its United States insurance, it should check its policy carefully to be
certain that exports are covered and that fine print exclusions do not dangerously limit coverage.
8.

GOVERNING LAW AND CHOICE OF FORUM CLAUSES

Under French and United States laws, it is possible in an international
contract, including a sales, agency or distribution contract, that the law of a
United States state will apply in case of disputes and that United States courts
will have exclusive jurisdiction. 3 But it remains to be seen if rules relating to
product liability protecting French consumers can be avoided by stipulating
United States law and courts in a contract with a French consumer and a
United States exporter.
The advantage of retaining familiar law and courts, inserting disclaimers
of implied warranties, or otherwise limiting liability to the extent possible
under United States law, may be outweighed by the high cost of litigation in
the United States and large verdicts granted by American juries as compared
to a French judge's decision. Juries are only available in criminal cases in
France.
In addition, while a United States exporter may by contract require suit in
the United States, if the French distributor has no assets in the United States,
a second legal proceeding in France (exequatur) will be necessary to enforce
the American judgment there.
Another relevant consideration relating to governing law and choice of
forum is whether an action is brought in contract or tort. Under French law it
has been held that if a plaintiff has a contract with the defendant, his action
must be based on contract rather than tort law-the theory being that the
intention of the parties should govern the obligations between them.3 In a
3

Judgment of Jan. 19, 1965, Cass. Civ. Ire, [1965] Bull. Civ. 1 39.
"3 Loussouarn, La Responsabilit~des Fabricants et Distributeurs de Produits en Droit International Prive Colloque, La Responsabilitcfdes Fabricants et Distributeurs, [1978] Ed. Economica
238; Etat Francais v. Comite'de la Bourse d'Amsterdam et autres. Judgment of June 21, 1950,
Cour de Cassation, J.C.P. No. 5811-12.
Societe' Europa Carton A.G.V. Cifal, Judgment of Dec. 19, 1978, [19781 Bull. Civ. 261.
"'Pelletier v. Doderet, Judgment of Jan. 11, 1922, D.P. 1922. 1.16, S 1924.1.105, Gaz. Pal.
1922.1.344. Capitant, Weill, Terre, Les Grands A rre-ts de la Jurisprudence Civile, [1976] Dalloz,
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tort action, or where there is no privity of contract and therefore no agreement on choice of law or forum between the manufacturer and the injured
party, the French conflict rules in the Hague Convention of October 12,
1973, adopted in France on October 10, 1977" and applied as its internal law,
would probably result in the application of French law if damage occurred in

France to a French resident.
C. Termination
The termination of an agent or distributor sometimes results in a dispute
which may lead to litigation.
1. No-DAMAGE CLAUSE

If the contract is an agency contract (mandat d'intergt commun) for an
indefinite term, good reason is needed to terminate. The Appellate Court of
Amiens extended this rule to distributorship contracts but the Supreme Court
reversed. 3" Nevertheless, French courts uphold provisions in distribution and
agency contracts which contain a stipulation that no damages or payments
will be due upon termination without cause, provided the termination occurs
under normal circumstances and is not considered abusive or wrongful." It
appears that this situation will be changed when the draft directive, proposed
by the EEC Commission and relating to commercial agents, has been enacted
by the member states. 3"
2.

NOTICE PERIOD

It is also prudent to fix the notice period required to terminate so as to
avoid a dispute over what is reasonable under the circumstances. In the ab-

Jurisprudence (D. Jur.) 442. (Excusable error in drafting settlement agreement relating to a slit
trench).
"Law of Nov. 3, 1977, [19771 J.O. 5303.
"'Socie'te'Aplication des Gax v. Etablissements Debrie, Judgment of Nov. 29, 1973, Cour
d'appel, Amiens, [1974] Gaz. Pal. Jurisprudence 190 (ler semestre).
The Cour de Cassation declined to follow the Court of Appeals of Amien's reasoning and
reaffirmed that a distributor did not need a legitimate reason to terminate, provided fair notice
was given. However, it allowed recovery because the notice given was too short and constituted
an abusive termination. Judgment of Mar. 9, 1976, Cass. Com., [1978] J.C.P. No. 12612, at 379
(Commerce et Industrie ed.).
"For a case upholding this rule, in case of an agency agreement, see Dame Cipelletti v.
Compagnie des Feutres pour Papeteries, Judgment of Jan. 19, 1976 Cass. Civ. Com., [1976]
Bull. Civ. 18. A number of bills have been introduced to change this rule relating to distributors
but none has been enacted into law. The latest one is No. 529, Assemblee Nationale, seconde
session ordinaire 1977-78 (Sept. 1978).
"An EEC Directive will result in member states promulgation of rules (probably in the early
1980s) requiring mandatory notice and indemnities when terminating agents. See Modification
of the Proposed Council Directive Relating to the Coordination of Rights of Member States
Relating to (independent) Commercial agents, J.O. Comm. Eur. (No. C 56/5 (1979).
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sence of such agreement, if litigation occurs a French judge will determine the
reasonableness of the notice period. 9

3.

MEASURE OF DAMAGES

If a distributorship contract is wrongfully terminated, the measure of damages may be based on the gross margin on the theory that the distributor's
expenses continue after termination." °

4.

SPECIAL LEGAL PROTECTION FOR
SOME REPRESENTATIVES

Prior to naming a representative in France, it is important to determine
that he does not have special legal protection in the event his agency contract
is terminated. For example, certain statutory commercial agents are protected by a decree of December 23, 1958. Those with an indefinite term contract are entitled to indemnities upon termination. Others who are employees, called VRPs, may also be entitled to indemnities upon termination. 4
5.

GOVERNING LAW

It is possible, in the case of an international contract, to choose the law
governing the contract or to provide for arbitration to settle a dispute between a foreigner and a French intermediary.4 2 It is probably possible to
avoid the protective legislation relating to statutory commercial agents but
more difficult when the representative is considered under French law to be
an employee in France of a foreign entity, in which case mandatory rules of
French labor law may be applied where they differ from contract stipulations."
D. Exclusive Agreements
Although it is possible to sign exclusive agreements containing territorial
limitations with commission agents, commercial agents, representatives and
brokers," exclusive distributorship contracts which limit competition within

"Ifa notice period is provided for in the contract and if termination occurs in compliance with
the clause, no damages are due. Soretec v. Technoimpex, Judgment of Feb. 10, 1975, Cass. Civ.
Con. [19751 Bull. Civ. IV 31.

"Universal v. Saint Quentin Motoculture, Judgment of Feb. 15, 1977, Cour d'appel, Amiens,
[1978] J.C.P. No. 19012 (Commerce et Industrie ed).

"Code de Travail [C. Tray.] L 751-9 (Fr.) (as amended).
'Hecht v. Soc. Buisman, Judgment of June 19, 1970, Cour d'Appel, Paris, - Revue Critique
de Droit International Prive [R.C.D.I.P.] - (1971).
"3Batifol et Lagarde, Droit International Prive, 2 Librairie Generale de Droit et de Jurisprudence 245 (6th ed. 1971). See also S. A. Consortium Audiovisuel International v. Jousse, Judgment of Jan. 29, 1975 [1975] Bull. Civ. (No. 39). But see Natura v. Varenne, Judgment of
May 10, 1974, Cour d'Appel, Aix en Provence (9c Ch.), [1974] Recueil Dalloz-Sirey D.S. Jur.
760, where stipulation of German Law was upheld for French employee based on the Brussels
Convention of September 27, 1968.
"J.O. Comm. Eur. (No. 197320/64) (1964), see also EEC Notice, Nov. 24, 1964.
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the EEC and affect commerce among the member states may not be enforceable.
1.

EXPORT PROHIBITIONS

In accordance with Regulation 67/67,"' exclusive distributorship contracts
cannot contain export prohibitions on the sale of products outside of the
exclusive territory granted to a distributor, except relating perhaps to territories outside the European Economic Community.
2. LAWFUL RESTRICTIONS

Generally it is possible to provide that distributors shall:
1. not manufacture or distribute competitive products during the term of
the contract plus one year, or
2. advertise outside the territory, or
3. establish a branch or warehouse outside of the territory.
It is also possible to obligate the distributor to purchase parts of the United
States manufacturer and provide that he reach a minimum sales figure under

the distribution agreement.
French law also places limitations on establishing exclusive or selective
distributorships and dealerships based on the rule that sales should be made

to all purchasers on a nondiscriminatory basis. However, there are exceptions to this rule, particularly relating to products requiring resellers to have
technical knowledge (for example, cameras) or prestige products (such as

perfumes and silver).",
III. Case Study
We will now consider a case study drawn from several actual situations of
foreign distributors of products in France. Let us assume the following facts:

'"European Community Regulation 67/67, legislation No. 57, Mar. 26, 1967 (application of
Art. 85(3) of the Treaty to certain categories of Exclusive Dealing Agreements) J. D. Comm.
Eur. 849/67 (1967), as modified by Regulation No. 2591/72 of the Commission, Dec. 3, 1972,
COMM. MKT. REP., CCH, 2727, 1881.
There is a draft Commission Regulation amending the above Regulation published in the
Official Journal of February 7, 1978, No. 331/2, which will deny an exemption for exclusive
distribution arrangements between manufacturers, for those with a territory exceeding 100 million inhabitants and where the market share is more than 15 percent.
"Exclusive agreements have been upheld in Brandt v. Ministere Public et Societe Photo-Radio
Club, Judgment of Feb. 7, 1961, Cour d'appel, Paris (9e Ch.Com.) [1961] J.C.P. Commerce et
Industrie IIJurisprudence No.12052, Judgment of July 11, 1962, M.C.P. Commerce de Industrie 11Jurisprudence No. 127999; Gueriain v. Ministere Public, Judgment of May 26, 1965, Cour
d'appel, Paris (9e Ch.), [19651 Gaz. Pal. (2 eme semestre) (relating to perfumes); Simon v.
Christofle, Judgment of Feb. 4, 1977, Tribunal de Commerce Paris (9e Chambre), Gaz. Pal.
Jurisprudence, Nov. I & 12, 1977, 5. But see Thurin et Seneclause, Judgment of Dec. 22, 1969,
Cass. Crim., [19701 D.S. Jur. 108 (exclusive agreement struck down); Judgment of Mar. 21,
1973, Cass. Crim., [1973] D.S. Jur. 677 (exclusive agreement relating to ordinary wine sales
struck down).
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For twenty years, a French distributor had 80 percent of its business attributable to the sale of products of a United States manufacturer, for which he
built up a staff of technically trained specialists and VRP employees. The
United States company executed its usual United States form contract which
can be terminated yearly, but is renewable automatically in case no notice is
given. However, during the term of the contract, the United States company
established a German manufacturing plant which supplied the major portion
of the goods to the French distributor, but no distribution contract was
signed between the latter companies. There was no provision in the contract
stating that damages would not be due in case of termination.
The French distributor was very profitable but failed to secure market
penetration considered adequate by the United States management when
compared to performance in other countries. For that reason, the United
States company wished to assume the distribution of its products in France
directly.
Negotiations relating to the purchase of the distributor's company occurred on several occasions but the asking price of the distributor seemed too
high to the United States company. The company hesitated to cancel the
distribution rights because it feared this would disrupt its distribution during
the time needed to make new arrangements.
Sometimes in this situation negotiations result in an agreement to purchase
shares in the distribution company at a price too high for the United States
manufacturer, which is more concerned about its competitive position in
France than in paying a premium price.
In France, it is unusual to purchase 100 percent of the shares of a company
at one time due to a risk of a 16.6 percent tax on the sale of assets. Tax
authorities may deem a purchase of 100 percent of the shares to be a sale of
assets subject to the tax. Therefore, a purchaser is likely to buy a lower
percentage and have minority shareholders for a period of time.
This solution may have at least one disadvantage. If the management of the
distributor is retained, it is likely to be displeased and resentful about the
reorganization of distribution by the United States manufacturer after the
purchase. A prior owner may even sue as a minority shareholder on a number
of grounds such as excessive intercompany sales prices for products sold to
the French distributing company, especially if it purchases from a Swiss subsidiary at prices it considers too high. If such a course is followed, the United
States manufacturer may not only pay a high price but have a lawsuit as well.
However, no interruption in sales of the product on the French market need
occur and the United States manufacturer may retain some of the employees
of the French company.
Another approach has also been used when the United States manufacturer has been unable or unwilling to pay the distributor's price, which often
reflects not only the goodwill created by the distributor but also that inherent
in the product or the trademark which is an asset of the manufacturer. In this
case, even though it means risking disruption of the distribution system,
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cancellation may be the best strategy, particularly when there is no competitive manufacturer who will sign a new contract with the distributor. This
approach has the advantage of shrinking the goodwill claimed by the distributor to zero. Generally, it has been possible after reasonable notice of cancellation is given to negotiate the purchase of the distributor's business at a price
close to book value with the possibility of retaining some of the personnel if
that is considered desirable.
It is important not to have large accounts receivable due from the distributor to the United States manufacturer if this strategy is followed. Without the
right to distribute the product, the distribution company immediately becomes a bundle of liabilities not the least of which is related to terminating all
the personnel and the consequent indemnity payments due.
When this strategy is successful, it is usually necessary to replace the executives of the distribution company, particularly if they are the former owners.
If the company was operated on a tight family-style basis, this poses difficult
problems of reorganization. Unfortunately, the result for the United States
manufacturer often is that the profitability of the distribution company deteriorates rapidly unless energetic and experienced French management is substituted; this is not always an easy task. Thus, even if the cancellation strategy
is successful, the story may not have a happy ending.
Conclusion
This article has listed the types of intermediaries available to facilitate
exports to France, examined major problem areas, and studied the strategy
of terminating a distributor. With this background, the American exporter
and his legal counsel hopefully will be better equipped to identify problem
areas and find solutions which will increase exports to France. Since legislation in each country and EEC rules are constantly changing (generally to the
detriment of United States exporters), it is important to review distribution
arrangements from time to time to insure that the best contractual terms and
strategy have been adopted. This is particularly true in light of the fact that
the EEC draft directive may become effective within several years.

